A

ltem #09-11-/
Government Relations & Public Affairs Committee Action

October 22, 2009
Federal Advocacy Update

Issue: Update on fiscal year 2010 appropriations, surface transportation authorization, and climate change
legislation; draft advocacy principles for 2010; and a draft executive order on floodplain management.

Recommendation: That the Government Relations & Public Affairs Committee recommend that the Board
approve support for the attached principles as direction for staff and SACOG’s lobbyist to advocate on the
Board’s behalf in 2010.

Discussion: SACOG’s federal advocate, Mike Miller, prepared the attached memo with updates on fiscal year
2010 appropriations, surface transportation authorization, and climate change legislation. Updated information
will also be reported at the committee meeting.

The proposed 2010 Federal Advocacy Principles reflect input from the Government Relations & Public Affairs
Committee, as well as staff’s recommendation for areas of focus in the coming year. Worth noting is an explicit
statement that funding is key to implementing any of these principles, and staff and SACOG’s federal advocate
will seek sufficient funding along with any legislation or regulations. A draft of these principles is attached.

The White House and the Council on Environmental Quality have been developing an update to the 1977
executive order on floodplain management. The new policy would broaden the scope of the Executive Order to
include the 500-year floodplain for critical actions. It would also increase the scope of federal authority in the
100-year floodplain. The U.S. Conference of Mayors, the California State Association of Counties and others
have raised concerns about the current draft. The Council on Environmental Quality has indicated the draft
executive order will be revised, likely in early 2010. Staff will continue to monitor this issue, and has included
language in the draft advocacy principles addressing it. The current draft of the executive order and a memo
summarizing the issue from the U.S. Conference of Mayors are attached.

Approved by:

Mike McKeever
Executive Director

MM:RS:EJ:sb
Attachments

Key Staff: Rebecca Sloan, Director of External Affairs & Member Services, (916) 340-6224
Erik Johnson, Public Information Coordinator, (916) 340-6247
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FERGUSON
| GROUP!c
1130 Connecticut Avenue, NW
Washington, I)_:l.J:.\.’lfllllllg:;
202.331.8500
202.331.1598 fax
Date: October 19, 2009
To: Sacramento Area Council of Governments
From: Mike Miller
Re: Transportation & Climate Legislation — Update

As we opined last month, Congress passed a continuing resolution (CR) providing one month of
funding for most of the federal government including the Department of Transportation. Since
our last report, Congress has passed several appropriations bills but the Transportation bill is
moving relatively slowly and may not be passed prior to the current CR’s expiration (October
30). Itis likely that Congress will pass the DOT bill in some form prior to the end of the current
calendar year.

The CR also provided a one month extension of SAFETEA-LU, and it is likely that the next CR
will provide an additional extension. House and Senate leaders have not resolved differences
regarding the timeline moving forward, with the Senate generally viewed as wanting an 18
month extension while some key House Members looking to pass a robust bill by the end of
2009. House Ways & Means Chairman Charlie Rangel has indicated he will not move forward
with the revenue portion of authorizing legislation unless and until there is agreement on an
adequate revenue source or sources to fund the bill.

Regarding climate legislation, Senator Barbara Boxer announced that hearings will begin on
October 27 regarding S. 1733, the bill she coauthored with Senator John Kerry. The first hearing
will include testimony from Energy Secretary Steven Chu, Interior Secretary Ken Salazar,
Transportation Secretary Ray LaHood, EPA Administrator Lisa P. Jackson, and Federal Energy
Regulatory Commission Chief Jon Wellinghoff. Sen. Boxer said she hopes to begin marking up
the bill by the first or second week of November.




Attachment B
DRAFT
SACOG 2010 Federal Advocacy Principles

The principles outlined below help support SACOG’s work in linking transportation, air quality, and land use.
SACOG will actively participate in the development of federal legislation and regulations to advance the interests
of the Sacramento region. In order to accomplish these principles, SACOG will advocate for sufficient funding to
effectively plan for and deliver projects that meet these principles.

Transportation Authorization — Seek to influence authorization of the next surface transportation bill. Continue
to advocate for California Consensus Principles. Advocate for inclusion of hard-to-fund, large-scale MTP2035
projects, such as the Intermodal Station Relocation, South Line Light Rail Extension, Downtown-Natomas-Airport
Light Rail Extension, and bridges at the American River near Truxel and Sacramento River near Broadway.
Advocate for incentives for linking transportation and land use planning, support for regional planning tools for
modeling and data gathering, and ongoing public education and engagement related to travel behavior.
Additionally, advocate for evacuation planning and funding, and continued eligibility for diesel engine
replacement/retrofit programs.

Complete Streets & Safe Routes — Seek to influence legislation that supports planning and funding for streets
designed to accommodate cars, transit, bicyclists, and pedestrians including education, encouragement and
infrastructure for Safe Routes to School.

Blueprint Implementation — Seek funding for SACOG to implement the Blueprint preferred growth scenario,
and continue technical assistance for cities and counties. Seek to influence legislation or administrative rules that
would provide flexible funding for smart growth planning. Continue to work with the Army Corps of Engineers on
a regulatory strategy which provides incentives for Blueprint implementation. Continue education and advocacy
efforts regarding Senate Bill 375, ongoing efforts linking transportation and land use planning, the unique impact
CEQA has on planning in California, and the relationship between NEPA and CEQA.

Discretionary Transit Funding — Continue to seek discretionary funding for a balanced transit network. To
support light rail: planned extension projects, Northeast and Folsom light rail double tracking, and passenger railcar
rehabilitation. To support buses: continue to pursue funding for bus replacements and bus facilities. To support
regional rail: seek funding for enhanced passenger rail service on Capitol Corridor.

Climate Change/Air Quality — Seek to influence legislation or administrative rules addressing climate change,
especially those dealing with transportation, land use, and air quality. Continue to advocate for greenhouse gas
reduction measures that support Blueprint and MTP2035 objectives, with criteria and funding that favor land uses
and transportation projects in the region.

Natural Resources — Continue to seek funding from the Army Corps of Engineers and other federal partners for
natural resources data development, including implementation of the Six-County Aquatic Resources Inventory, and
overall planning to support habitat conservation plans in the region. Seek to influence legislation and work to
acquire funds which will support innovations identified in the Rural-Urban Connections Strategy, which link
natural resource mitigation and habitat valuation on agricultural lands.

Flood Management and Water Resources — Seek to influence legislation or administrative rules addressing
flood protection and water resources, working with flood protection agencies to ensure that public safety is
improved and additional funding for local flood protection efforts is secured. Advocate for sufficient funding to
improve water supply and ecosystems along the Sacramento and American rivers. Advocate for FEMA remapping
to be consistent with the region’s Blueprint preferred growth scenario.



Attachment C

California Consensus on Federal Transportation Authorization 2008

Under the leadership of Governor Arnold Schwarzenegger, the California Business,

Transportation and Housing Agency, and the California Department of Transportation, stakeholders from
across California have united on a basic set of principles that we ask our delegation in Washington, DC to
adopt in the upcoming debate on the future of this nation’s transportation policies.

1. Ensure the financial integrity of the Highway and Transit Trust Funds
The financial integrity of the transportation trust fund is at a crossroads. Current user fees are not keeping
pace with needs or even the authorized levels in current law. In the long-term, the per-gallon fees now
charged on current fuels will not provide the revenue or stability needed, especially as new fuels enter the
marketplace. This authorization will need to stabilize the existing revenue system and prepare the way for
the transition to new methods of funding our nation’s transportation infrastructure.

e Maintain the basic principle of a user-based, pay-as-you-go system.

e  Continue the budgetary protections for the Highway Trust Fund and General Fund supplementation of
the Mass Transportation Account.

e Assure a federal funding commitment that supports a program size based on an objective analysis of
national needs, which will likely require additional revenue.

o Todiversify and augment trust fund resources, authorize states to implement innovative funding
mechanisms such as tolling, variable pricing, carbon offset banks, freight user fees, and alternatives to
the per-gallon gasoline tax that are accepted by the public, and fully dedicated to transportation.

e Minimize the number and the dollar amount of earmarks, reserving them only for those projects in
approved transportation plans and programs.

2. Rebuild and maintain transportation infrastructure in a good state of repair.
Conditions on California’s surface transportation systems are deteriorating while demand is increasing.
This is adversely affecting the operational efficiency of our key transportation assets, hindering mobility,
commerce, quality of life and the environment.
o Give top priority to preservation and maintenance of the existing system of roads, highways, bridges
and transit.

e Continue the historic needs-based nature of the federal transit capital replacement programs.

3. Establish goods movement, as a national economic priority.
Interstate commerce is the historic cornerstone defining the federal role in transportation. The efficient
movement of goods, across state and international boundaries increases the nation’s ability to remain
globally competitive and generate jobs.
o Create a new federal program and funding sources dedicated to relieving growing congestion at
America’s global gateways that are now acting as trade barriers and creating environmental hot spots.

o Ensure state and local flexibility in project selection.

e Recognize that some states have made a substantial investment of their own funds in nationally
significant goods movement projects and support their investments by granting them priority for federal
funding to bridge the gap between need and local resources.

¢ Include adequate funding to mitigate the environmental and community impacts associated with goods
movement.

4. Enhance mobility through congestion relief within and between metropolitan areas.
California is home to the six of the 25 most congested metropolitan areas in the nation. These mega-
regions represent a large majority of the population affected by travel delay and exposure to air pollutants.
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Increase funding for enhanced capacity for all modes aimed at reducing congestion and promoting
mobility in the most congested areas.

Provide increased state flexibility to implement performance-based infrastructure projects and public-
private partnerships, including interstate tolling and innovative finance programs.

Consolidate federal programs by combining existing programs using needs, performance-based, and air
quality criteria.

Expand project eligibility within programs and increase flexibility among programs.

5. Strengthen the federal commitment to safety and security, particularly with respect to rural roads
and access.

California recognizes that traffic safety involves saving lives, reducing injuries and optimizing the
uninterrupted flow of traffic on the state’s roadways. California has completed a comprehensive Strategic
Highway Safety Plan.

Increase funding for safety projects aimed at reducing fatalities, especially on the secondary highway
system where fatality rates are the highest.

Support behavioral safety programs — speed, occupant restraint, driving under the influence of alcohol
or drugs, road-sharing, etc. -- through enforcement and education.

Address licensing, driver improvement, and adjudication issues and their impact on traffic safety.
Assess and integrate emerging traffic safety technologies, including improved data collection systems.

Fund a national program to provide security on our nation’s transportation systems, including public
transit.

6. Strengthen comprehensive environmental stewardship.
Environmental mitigation is part of every transportation project and program. The federal role is to
provide the tools that will help mitigate future impacts and to cope with changes to our environment.

Integrate consideration of climate change and joint land use-transportation linkages into the planning
process.

Provide funding for planning and implementation of measures that have the potential to reduce
emissions and improve health such as new vehicle technologies, alternative fuels, clean transit vehicles,
transit-oriented development and increased transit usage, ride-sharing, and bicycle and pedestrian
travel.

Provide funding to mitigate the air, water and other environmental impacts of transportation projects.

7. Streamline Project Delivery

Extended processing time for environmental clearances, federal permits and reviews, etc. add to the cost
of projects. Given constrained resources, it is all the more critical that these clearances and reviews be
kept to the minimum possible consistent with good stewardship of natural resources.

Increase opportunities for state stewardship through delegation programs for NEPA, air quality
conformity, transit projects, etc.

Increase state flexibility for using at-risk design and design-build.
Ensure that federal project oversight is commensurate to the amount of federal funding.

Require federal permitting agencies to engage actively and collaboratively in project development and
approval.

Integrate planning, project development, review, permitting, and environmental processes to reduce
delay.
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THE UNITED STATES CONFERENCE OF MAYORS

1620 EYE STREET, NORTHWEST
WASHINGTON, D.C. 20006
TELEPHOMNE (202} 293-7330

FAX (202) 293-2352
URL: www. usmayars.ong
To: The Mayor
From:  Tom Cochran, CEO and Executive Director
Re: White House Drafting an Executive Order on Flood Plain Management

The White House and the Council on Environmental Quality (CEQ) have been developing an upgrade to
the 1977 Executive Order on Flood Plain Management. The new policy will broaden the scope of the
Executive Order to include the 500-year flood plain for critical actions (actions relating to hospitals,
electric, water and other utilities, data storage centers, facilities that manage hazardous materials, etc.).

It will also increase the scope of federal authority in the 100-year flood plain. The proposed policy
change in this Executive Order may have far-reaching implications for local land use decisions and you
and your staff should carefully review this draft executive order which is attached.

Who does it affect?

The new policy will affect activities conducted in the 100-year and 500-year flood plain. This includes
all federal lands, facilities and resources; and any land use or waterway activities that either directly or
indirectly receive federal financial assistance or require permits from a federal agency or a state agency
with delegated authority to issue permits based on federal law. Examples: any water or wastewater
facility that receives an SRF loan or grant, or requires a state permit under the Clean Water Act or Safe
Drinking Water Act; any highway or road/rail project that receives federal financial assistance or is
subject to federal permit review, such as dams, levees, reservoirs, etc.

What changes are proposed?

e The new policy prohibits adverse impacts on natural resources in the flood plain if there are
practicable alternatives. It eliminates the normal review of project benefits and consideration of
local preferences when making decisions about flood plain impacts.

o It expands review of projects to the 500-year floodplain, specifically in relation to critical actions
(see definition above).

o It will likely lengthen project review schedules by requiring additional evaluation, consideration
of alternatives sites, restoration and mitigation requirements and other existing requirements
under NEPA and section 404 of the Clean Water Act.

Status: A final draft has been developed and forwarded to an Interagency workgroup comprised of key
federal agencies for approval

What should your city do?

o Be knowledgeable of this pending change. Attached you will find the draft executive order. It is
also posted on our website at
http://www.usmayors.org/environment/uploads/DOC_20090923141043 _000.PDF

o Review the proposed changes to determine if activities in your city will be affected.

o Consider contacting the CEQ to make comments on the proposed changes.
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DRAFT DRAFT
Version: 0510/2009V1

Executive Order
Floodplain Management

By the authority vested in me by the Constitution and statutes of the United States of America,
and as President of the United States of America, in furtherance of the National Environmental
Policy Act of 1969, as amended (42 U.S.C. 4321 et seq.), the National Flood Insurance Act of
1968, as amended (42 U.S.C. 4001 et seq.), and the Flood Disaster Protection Act of 1973
(Public Law 93-234, 87 Stat. 975), the Coastal Barrier Resources Act of 1982 (Public Law 97-
348), and the Coastal Barrier Improvement Act of 1990 (Public Law 101-591; 104 Stat. 2931),
| hereby order as follows:

Section 1- Policy

Floods have caused a greater loss of life and property and have devastated more families and
communities in the United States than all other natural hazards. Despite the expenditure of
billions of tax dollars trying to manage floodwaters and guide wise use of floodplains, flood
damages continue to increase and every year billions are spent in response to flood disasters. In
addition, natural floodplains contain numerous inherent values that are of great importance to the
Nation. The federal government must therefore strengthen its commitment to reducing the loss
of life and property caused by floods and to protecting and restoring the natural resources and
functions of floodplains. While the responsibility for implementing cost-effective and
environmentally-sound floodplain management is shared among federal, state, tribal, and local
governments, each federal agency must provide leadership and take action, when appropriate, to
reduce the risk of flood losses.

Section 2 - Purpose and Applicability
(a) Purpose. To direct federal agencies to provide leadership and take action to:
@ Reduce the loss of life and property caused by floods.

2 Protect and restore the natural resources and functions of floodplains. (The
definitions of italicized words or phrases are found in Section 3.)
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(3) Avoid the short and long term adverse effects of occupying and modifying
floodplains.

4) Avoid direct or indirect Federal support to development in or adversely affecting a
floodplain, whenever there is a practicable alternative.

(5) Promote and implement cost-effective and environmentally sound floodplain
management.

(6) Consider the effect that climate change and anticipated future conditions might
have on the extent and frequency of flooding.

(7) Use scientifically credible flood information in Federal decision-making.

(b) Covered Actions. This Order applies when Federal agencies:
1) Acquire an interest in, manage, or dispose of lands, structures and facilities
(2 Construct or substantially improve Federal facilities
3) Finance or otherwise assist in the construction or improvement of facilities
4) Develop or evaluate water resource and land use plans

(5) Regulate, permit, or license water resource and land use activities.

Section 3 — Definitions. Asused in this Order:

@) Adverse effects means harm or detriment to the natural resources and functions of
floodplains and increased risk of damage or loss of life or property from flooding. "Effects"
include:

1) Direct effects, which are caused by the Covered Action and occur at the same time
and place.

@) Indirect effects, which are caused by the covered action and are later in time or
farther removed in distance, but are still reasonably foreseeable and likely.
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(3) Cumulative effects, which result from the incremental effect of the covered action
when added to other past, present, and reasonably foreseeable future actions regardless of what
agency (Federal or non-Federal) or person undertakes such other actions.

(b) Agency means "Executive agency" as defined in Section 105 of Title 5 of the United
States Code, the military departments as defined in Section 102 of that title, and the U.S. Postal
Service.

(© Covered Actions mean those actions described in section 2(b).

(d) Critical action means any covered action for which even a slight chance of flooding
would be too great. This can include, but is not limited to, covered actions or facilities critical to
the health and safety of the public and the environment, such as hospitals and nursing homes,
emergency operations centers (particularly police, fire, and rescue), vital data storage centers,
power generation and other utilities (including related infrastructure such as principal points of
utility systems) and any that produce, use or store toxic pollutants as defined under the Clean
Water Act and other Federal statutes.

(e Facilities means any man-made or man-placed items including, but not limited to
buildings or other structures, roads and bridges, filling, utilities, storage of equipment and
materials,

()] Flood risk management measures or systems means any single or combination of
nonstructural measures and structural measures, changes, or adjustments that will reduce flood
damages.

@ Floodplain means for other than critical actions, the area subject to a 1 percent or greater
annual chance of flooding (the "100-year" floodplain). For critical actions, floodplain means that
area subject to a 0.2 percent or greater annual chance of flooding (the "500-year"” floodplain).

(b) Floodplain management means a continuous process of making decisions about whether
and how floodplain lands and water are to be used.

(© Floodway means the channel of a river or other watercourse and the adjacent land areas
that must be reserved in order to discharge the 1 percent annual chance flood without
cumulatively increasing the water surface elevation more than a designated height.
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(d) Natural resources and functions of floodplains means those attributes commonly found
within floodplain systems such as flood storage and conveyance, groundwater recharge, water
quality, fish and wildlife habitats, wetlands, coastal dunes, mangroves, ecosystem integrity, and
socio-economic resources such as open space, farm land, and recreation opportunities.

(e Nonstructural measures means techniques that modify susceptibility to flooding by
means other than structural measures, such as development and redevelopment policies,
planning, and regulations; relocation and acquisition; open space and land management; wetland
restoration; and elevation and floodproofing.

()] Practicable means capable of being done within existing constraints. The test of what is
practicable depends upon the situation and includes consideration of many factors, such as
environment, cost, technology, or legal authorities.

(9) Residual risk means the risk that remains after flood risk reduction measures have been
established. Risk remains because of the possibility that structural failures and/or flood or
hurricane intensity will surpass the implemented measures.

(h) Structural measures means flood risk management techniques or measures that modify
flood flows by building structures to manage the flow of water. Examples of structural projects
include: levees and floodwalls, reservoirs and diversions, seawalls and revetments, channels and
drainage modifications, and dams.

() System-wide means having to do with a coastal area, watershed, or area within a
watershed, that has common or interrelated basin hydrology, hydraulics, and ecosystem elements.

) Watershed means an area of land that drains water, sediment, and dissolved materials to a
common water body such as a river, lake or ocean.

Section 4 - Decision making process for Covered actions

The decision making process applies to covered actions in floodplains or actions that cause
adverse effects on the floodplain. When preparing documents for compliance with the National
Environmental Policy Act (NEPA), agencies can incorporate compliance with this Order, when
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relevant to the proposed Federal action

(a) Identify floodplains

Before taking a covered action, an agency must determine whether that action will occur in or
adversely affect a floodplain or is a critical action. The agency shall use Federal Emergency
Management Agency's (FEMA) floodplain information, including maps and Flood Insurance
Studies, to make its determination. If the Agency determines that it needs additional information
or if FEMA's information is not available for the area or is insufficiently detailed, the Agency
should look elsewhere for scientifically credible information, or develop the information itself.
If the covered action is not in or does not adversely affect a floodplain, the covered action is not
subject to the remaining requirements of this Order.

(b) Identify and evaluate practicable alternatives.

If an agency determines that its covered action is in a floodplain or adversely affects a floodplain,
the agency must fully evaluate practicable alternatives that include:

(1) Using other sites outside the floodplain that would not adversely affect a floodplain.

(2) Taking other actions that serve essentially the same purpose as the proposed covered
action but that are not in a floodplain or would not adversely affect a floodplain.

(3) Taking no action.
If the Agency revises its covered action to avoid any action in or that would adversely affect a
floodplain, the covered action is not subject to the remaining requirements of this Order.
(c) Identify and mitigate effects

If after evaluation of practicable alternatives, the Agency proposes to take covered actions in or
that adversely affects a floodplain, the agency shall:

(1) Give the public a chance to comment on the proposed covered action in accordance
with Section 8(a) (1)-(3).
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(@) After considering public comments received, make a formal finding that there is
no practicable alternative that is not in or affecting a floodplain.

(3) Identify the effects of the Covered Action and then, to the extent Practicable:

a. Design or modify the proposed covered action to avoid or minimize the
potential for loss of life from flooding and potential adverse effects to the natural resources and
functions of the floodplain, and protect facilities from potential flood damage, following
regulations and procedures issued or amended under Section 9 of this Order.

b. For critical actions, if locating outside the 0.2 percent annual chance flood
hazard area is not practicable, protect these critical actions so they can withstand the 0.2 percent
annual chance flood or otherwise minimize possible damages from such a flood. If the .2 percent
annual chance flood data is not available, an estimate of the 0.2 percent annual chance flood must
be developed in coordination with FEMA.

C. Avoid placing fill in the floodplain to achieve flood protection to the
extent practicable.

d. Avoid placing fill or other obstructions in the floodway and coastal high
hazard areas.

e. Ensure that the proposed action considers and has dealt with the residual
risks that exist behind levees and other flood risk reduction structures.

f. Design or modify the proposed covered action to be consistent with
Federal, State, tribal, and local:

(i) Flood risk reduction and floodplain management plans, standards,
criteria, regulations or procedures that are more restrictive than those in the Agency’s regulations
and procedures developed under Section 9

(if) Environmental protection and restoration plans, regulations and laws.

g. Consider, after completion of a-f above, if the proposed action is still
feasible.

h. Prepare and circulate a notice as required in Section 6(b) (7).
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(d) Process requirements for disposing of Federal property.

When property in a floodplain is proposed for lease, easement, right-of-way, or disposal to non-
Federal public or private entities, agencies must make full use of their legal authorities to:

(1) List in the document transferring the property those uses that are restricted and
requirements under applicable Federal, State, or local floodplain management regulations and
procedures.

(2) Attach appropriate restrictions to the uses of properties by the grantee or purchaser
and any successors.

(3) Consider retaining these properties in Federal ownership.
(e) Process requirements for Federal financial involvement.
In addition to the requirements of the order and the responsibilities agencies have under Sections
202 and 205 of the Federal Disaster Protection Act of 1973 as amended (42 USC 4106 and 4128
and Section 1364 of the Flood Insurance Act of 1968 as amended (42 USC 4104a), agencies
which guarantee, approve, regulate or insure any financial transaction shall inform private parties
of the hazards of locating structures or facilities in the floodplain before completing the
transaction by:

1) Indicating if the property is in a floodway or coastal high hazard area; and

(@) Indicating that the property may be subject to Federal, States or local floodplain
management regulations.

(F) Process requirements for planning and issuance of Federal licenses, permits loans, and
grants.

Agencies must also take floodplain management into account by:

1) When developing or evaluating water or land use plans, ensuring that the use of
land and water resources is appropriate to the degree of hazard involved
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(@) Providing guidance to applicants to help them evaluate the adverse effects of
their proposed actions in or adversely affecting a floodplain before they apply for Federal
licenses, permits, loans, or grants.

Section 5 - Managing existing Federal facilities within floodplains

(a) Within four years of the issuance of this Order, each agency shall develop and maintain a list
of all its owned or leased facilities within the floodplain.

(b) Within 6 years of this Order, each agency shall expand the list to include the following:

(1) A description of each facility’s vulnerability to flooding or its contribution to
increasing flood damages. If the facility is a critical facility, describe its vulnerability to a 0.2%
annual chance flood event.

(2) A description of the public health, safety, or other benefits the facility provides.

(3) An assessment of whether the degree of flood risk to the Federal facility, public health
and safety, and potential impact on the environment merit undertaking mitigation measures.
Some of the measures to consider are relocating or altering (e.g., elevating, changing operations,
improving design) the facility or vulnerable uses within the facility, or relocating services the
facility provides.

(c) When repairing, improving, or rehabilitating Federal facilities in the floodplain that are not

substantial improvements or repair of substantial damage, consider undertaking mitigation
measures to minimize the flood risk to the facility.

Section 6 - Promote nonstructural approaches

In addition to the requirements in Section 2, agencies shall:

@) When acting on proposals for planning, developing, constructing, managing, repairing,
restoring, and evaluating flood risk reduction measures or systems, use, as much as practicable,

nonstructural measures, design modifications, and enhancements that would:

(1) Reduce the risk of future flood damages without increasing damages upstream or
downstream or adjacent to the covered action.
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(2) Lower long-term cost to the taxpayers.

(3) Protect, restore, and/or improve environmental conditions, including wetlands,
riparian buffers, beach dune systems, fish and wildlife habitat, species diversity, and water
quality.

(b) Address flood damage reduction on a system-wide or watershed basis, using the concepts of
integrated water resources management.

(c) Encourage State, tribal, and local communities to get involved and assume responsibility for
flood response and floodplain management. Specifically, to the extent practicable:

(1) Coordinate with State, tribal, and local governments.

(2) Follow existing community adaptation, floodplain management and hazard mitigation
plans, when they meet or exceed Federal requirements.

(3) Encourage development of community adaptation, floodplain management and hazard
mitigation plans as part of flood response proposals.

(4) Encourage States and tribes to take responsibility for non-Federal levees.

(5) Work with State, tribal and local governments to coordinate scientific activities and
develop information to assist in response and restoration efforts.

(6) In accordance with existing authorities, make levee and other flood risk reduction
structure repair and associated recovery and restoration funds available to States, tribes, and local
governments for use in implementing nonstructural damage mitigation plans.

(d) Where authorized, institute State, tribal, and local cost-sharing, and make flood damage
reduction measures or systems funds available to States and tribal governments for implementing

nonstructural flood loss reduction measures or flood hazard mitigation plans that are consistent
with this order.

Section 7- Sharing scientific information

(a) Use consistent and current science.
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Agencies shall use consistent and current scientific principles and methods for effective
floodplain identification and management. They shall use those principles and methods to gain
knowledge and understanding of the processes that create floodplains, of the natural and
beneficial resources of floodplains, and of the consequences of human interaction.

(b) Coordinate with others.

Agencies shall coordinate scientific activities, share existing databases, and coordinate the
development of information relevant to flood impact prediction, flood response, recovery and
floodplain management planning with other Federal, State, tribal, and local agencies or other
institutions, as much as is practicable. This will avoid duplication of data and model
development and improve local and State floodplain management strategies, flood recovery and
vulnerability reduction schemes and ensure the standardization, compatibility and transferability
of such data among Federal agencies.

Section 8 — Public Involvement
(a) Opportunity to Comment.
Before taking any covered action in or adversely affecting a floodplain, agencies shall:

(1) Provide the affected public with an opportunity to review and comment on your plans
and alternatives.

(2) Coordinate early in the process with affected Federal, State, tribal, and local agencies
with jurisdiction by law or special expertise in environmental, coastal zone, and floodplain
management matters.

(3) Provide the affected public with an opportunity to review and comment on any revised
plans, designs, and alternatives under consideration.

(4) Ensure that the head of the agency (or his/her designee) fully considers all public
comments and all practicable alternatives before making a determination to proceed with any
proposed covered action that will be in or adversely affect a floodplain.

Public involvement under this order may be accomplished in conjunction with public
involvement performed under NEPA.

10
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(b) Findings and public notice.

If, after giving the public an opportunity to comment, the head of an agency (or his/her designee)
finds that there is no practicable alternative outside the floodplain or that there is no practicable
alternative that does not adversely affect the floodplain, document compliance with this order by:

(1) Describing the proposed covered action and its adverse effects on the floodplain;

(2) Explaining why locating the proposed covered action within the floodplain or
affecting the floodplain is the only practicable alternative.

(3) Describing the other potential sites and actions considered, including their locations,
and state why each was rejected

(4) Stating, for the proposed covered action, what the agency will do to avoid, minimize,
or mitigate the adverse effects to the floodplain and/or minimize the risk of future flood damage.

(5) Stating how the proposed covered action is consistent with Federal, State, tribal, or
local flood reduction projects and floodplain management plans, requirements, and laws or
explain how and why the proposed covered action is inconsistent.

(6) Summarizing how the agency proposed to protect, preserve, and restore the natural
resources and functions of the floodplain affected by the covered action.

(7) Making this information available to the affected public and Federal, State, tribal, and
local agencies with jurisdiction by law or special expertise in environmental and floodplain
management matters.

(8) Allowing for an adequate comment period before you take any covered action.

This public involvement documentation can be incorporated into documentation prepared by the
agency for compliance with the National Environmental Policy Act.

(c) Promoting public awareness of flood hazards.

(1) If Federal property used by the general public has suffered flood damage or is located in
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an identified flood hazard area, agencies shall show the past and probable flood heights on the
property, and other places where appropriate in order to enhance public awareness of and
knowledge about flood hazards.

(2) Where the information is available, responsible agencies shall make publicly available the
current estimate level of protection provided by Federally constructed or financed flood damage
reduction measures or systems. This information should assist public institutions as well as
individuals manage floodplains and watersheds to reduce unacceptable risks to facilities and
population centers.

Section 9 - Regulations and reporting requirements

(@) Asallowed by law, agencies shall amend their existing regulations and procedures within
one year of the date of this Order. Current regulations will remain in place until amended or
replaced.

(1) Agency regulations and procedures should, as much as practicable, incorporate by
reference existing regulations, such as those of the Council on Environmental Quality (CEQ).

(2) Agency regulations should reflect the standards, criteria and regulations or
procedures issued under the National Flood Insurance Program and the Unified National Program
for Floodplain Management and the requirements of this Order.

(3) Agency regulations and procedures must also, at a minimum, require that the
construction of Federal facilities and federally assisted structures comply with the standards
issued under the National Flood Insurance Program and the requirements of this Order. Agencies
should consider going beyond these minimum standards for those types of actions where higher
levels of protection are necessary and appropriate or for actions not covered by the National
Flood Insurance Program. Agency regulations may differ from the National Flood Insurance
Program only to the extent that the standards of the National Flood Insurance Program are clearly
inappropriate for a given type of structure or facility.

(4) Agencies must address flood hazards and natural resources and functions of
floodplains in the regulations and operating procedures for the licenses, permits, loans, or grant
programs for water resource and land use activities.

(5) Agency policies and regulations should avoid creating incentives for floodplain
development. Agencies should evaluate their policies and procedures for approving, regulating,
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funding, assisting, permitting, or licensing activities to ensure that they are not encouraging the
use of structural measures that would make it easier to develop floodplain areas.

(b) Agencies should consult with FEMA and CEQ before writing their regulations and
procedures.

(c) Within one year of the issuance of this order, each agency must submit a report to OMB and
CEQ indicating the status of regulation and procedure revisions. Every four years thereafter,
each agency must evaluate the effectiveness of its regulations and procedures and report the
results of the evaluation to OMB and CEQ.

Section 10 - Administrative Information
(a) How this Order affects the earlier Floodplain Management Order.

This Order replaces Executive Order No. 11988, issued on May 24, 1977. All guidance prepared
under that Order will remain in effect until modified under this new Order.

(b) How this order relates to Section 104(g) of the Housing and Community Development
Act of 1974 and similar provisions.

If Section 104(g) of the Housing and Community Development Act of 1974, as amended (88
Stat. 640, 42 U.S.C. 5304(h)) or a similar provision of law applies to a covered action, and an
entity other than a federal agency has assumed responsibility for federal NEPA compliance, that
entity may also assume responsibility for complying with this Order.

(c) Asking for new budget items to cover covered actions in or adversely affecting a
floodplain.

Whenever agencies requests from OMB new authorizations or appropriations for particular
covered actions in or adversely affecting a floodplain, agencies must report whether the proposed

covered action would comply with this Order.

(d) Limitations
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(1) Order does not create private cause of action.

This order is intended only to improve the internal management of the Executive branch. It does
not create any right, benefit, or trust responsibility, substantive or procedural, enforceable in law
or equity by a party against the United States, its agencies, its officers, or any other person.

(2) Classified Information

Nothing in this Order affects limitations on the dissemination of classified information pursuant
to law, regulation, or Executive order.

(3) Geographical Reach

This order only applies to covered actions undertaken in any State of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, Guam, American Samoa, the United
States Virgin Islands, the Northern Mariana Islands, and any other territory or possession over
which the United States has jurisdiction. Agencies may follow the procedures of this Order for
covered actions undertaken outside the areas listed above.

(4) Emergency Assistance

This Order does not apply to assistance agencies provide for emergency work essential to save
lives and protect property and public health and safety, performed under PL 84-99 (33 U.S.C.
701n) or Sections 402 and 403 of the Robert T. Stafford Disaster Relief Emergency Assistance
Act, as amended (PL 93-288). However, whenever practicable, agencies shall make this
assistance consistent with this Order.
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